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LABOUR & EMPLOYEES STATE INSURANCE DEPARTMENT 


NOTIFICATION 


The 11th November 2014 


No. 9004 — IR ( ID )-156 /2012 -LESI. — In pursuance of Section 17 of the Industrial Disputes 
Act, 1947 ( 14 of 1947 ), the Award , dated the 27th September 2014 in Industrial Dispute Case 
No. 21 of 2013 of the Presiding Officer, Labour Court , Bhubaneswar to whom the industrial dispute 
between the Management of Commissioner, Cuttack Municipal Corporation , Cuttack and its 
workman Shri Sarat Chandra Mallick was referred to for adjudication is hereby published as in the 
Schedule below : 


SCHEDULE 


IN THE COURT OF THE PRESIDING OFFICER , LABOUR COURT, BHUBANESWAR 

INDUSTRIAL DISPUTE CASE No. 21 OF 2013 


Dated the 27th September 2014 


Present : 


Shri S. K. Sahoo , O.S.J.S., ( Jr. Branch ), 
Presiding Officer, 
Labour Court , 
Bhubaneswar. 


Between : 


First Party — Management 


The Management of the Commissioner, 
M /s . Cuttack Municipal Corporation , 
Cuttack . 


And 


Second Party — Workman 


Its workman 
Shri Sarat Chandra Mallick , 
C / o Achuti Mallick , 
At Bastapada , P.O.Arilo , 
Via Somepur, Cuttack . 
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Appearances : 

Shri Ramesh Ch . Dash , Auth . Representative 


For the First Party — Management 


Shri S. C. Mallick 


For the Second Party — Workman 
himself . 


AWARD 


The Government of Odisha, in the Labour & E.S.I. Department, in exercise of powers 
conferred upon it by sub - section (5 ) of Section 12 , read with Clause (c ) of sub -section ( 1 ) of 
Section 10 of the Industrial Disputes Act, 1947 ( for short , the Act ), have referred the following 
dispute for adjudication by this Court vide theirLetter No. 3718 – IR (ID )-156 / 2012 -LESI, dated the 
16th April 2013 : 

"Whether the action of the Commissioner, Cuttack Municipal Corporation , Cuttack in 
terminating the services of Shri Sarat Chandra Mallick ,Assistant Store Keeper with effect 
from the 19th February 2000 is legal and /or justified ? If not,what relief Shri Mallick is entitled 
to ? " 


2. The case of the second party in brief is that he was appointed as a D.L.R. candidate by 
the first partymanagement on the 1st March 1997 and was allotted duty in the Electrical Section as 
the Assistant Store Keeper on a monthly wages ofRs. 930 which was subsequently enhanced to 
Rs. 1,736 . It is stated that in the D.L.R./N.M.R . list of the Electrical Section published by the first 
party his name finds place at Sl. No. 25.While continuing so the second party got a disengagement 
order on the 19th February 2000 ,wherein it was indicated that 51 numbers of D.L.Rs. including him 
working in the Electrical Section have been disengaged from their services with effect from the 1st 
February 2000. According to him , such action of the first party amounts to retrenchment and the 
same is illegal as well as unjustified due to non -compliance of the provisions of the IndustrialDisputes 
Act, 1947. It is stated in the claim statement that when all his representationsmade to the Authorities 
did not yield any result ,he raised a dispute before the labour machinery and on failure thereof the 
present reference has been made for adjudication of his claim . The specific stand of the second 
party is thatwhen he has rendered continuous service formore than 240 days prior to his aforesaid 
retrenchment,he was entitled to the protection of Section 25 -F of the Act and the firstparty having 
violated the said provision he is entitled to reinstatment in service with full back wages . 

3. Refuting the stand taken in the claim statement the first party has filed its written statement 
wherein it is asserted that the second party was not at all appointed under the first party as a 
Assistant Store Keeper in its Electrical Section , in as much as, at no point of timehe has faced the 
process of selection orhas got an appointment order from the Competent Authority to that effect. It 
is further asserted that the second party has not rendered continuous employment for more than 
240 days in any calendar year and therefore, the provisions of the Act are not attracted in the 
present case . Lastly it is pleaded in the written statement that the second party who was a daily 
wager having no vested right to the post is not entitled to any relief in the present proceeding 
particularly when there is no vacancy in the first party organisation . 

4. On thebasis of the pleadings of the parties, the following issues have been framed : 


ISSUES 


(i) Whether the action of the Commissioner, Cuttack Municipal Corporation , Cuttack in 

terminating the services of Shri Sarat Chandra Mallick , Assistant Store Keeper with effect 

from the 19th February 2000 is legal and /or justified ? 
(ii) If not,what relief Shri Mallick is entitled to ? 
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5. To substantiate their respective stand while the second party has examined himself and 
filed xerox copy of some documents which has been marked X & Y for identification , the first 
party has examined one Shri Jayanta Kumar Sahoo , Jr. Assistant but did not adduce any 
documentary evidence . 


FINDINGS 


6. Issue Nos. (i) and (ii)—In the present dispute while the second party claims thatbeing 
employed under the first party he has worked continuously for a period ofmore than 240 days prior 
to his disengagement on the 19th February 2000 the firstparty disputes the aforesaid aspect and 
has stated that the second party was being engaged by the first party alongwith others on daily 
wage basis as per the need. 

7. In view of the stand taken by the parties , it is first to be seen as to whether the second 
party has rendered continuous service under the first party so as to claim protection of the provisions 
of the Act. It is well settled that the initial burden lies on the second party to prove that he has 
rendered continuous service under the management. But the record discloses that despite filing of 
xerox copy of the pay cards and Muster Roll by the second party (which have been marked X and 
Y for identification ) the first party has not produced the relevant records /registers which could 
have shown the period of engagementof the second party. In connection with the aforesaid aspect 
though M.W. No. 1 has admitted in his cross -examination that the concerned J.E.was maintaining 
the records/ registers relating to the workers engaged under the Electrical Section , yetno step was 
taken on behalf of the firstparty to produce the relevant records /registers . From the conduct of the 
first party, therefore , an inference can be drawn that had the records / registers been produced the 
same would have supported the stand taken by the second party . When the second party has 
claimed as well as deposed in his affidavit evidence that he has worked continuously for more than 
240 days under the first party , the firstparty ought to have taken steps to disprove the samebyway 
of adducing documentary evidence . That having notbeen done, this Court is constrained to draw a 
presumption that the second party has worked continuously under the first party for a period of 
more than 240 days prior to his refusal of employment on the 19th February 2000 . 

Admittedly , the first party has not complied with the provisions of the Act while effecting 
termination of the second party. However, for non -compliance of the aforesaid provisions it has 
taken a stand that it was not required to do so because of the provisions contained in Section 73 of 
the Odisha Municipal Act, 1950. For better appreciation , the relevantprovision of the Municipal Act 
is quoted below : 

" 73 -B . Bar for regularisation of services — No person who is appointed on a temporary 
basis under sub -section (2 ) of Section 73 and is continuing as such at the commencement 
of the Odisha Municipal ( Amendment)Act, 1997 shall have or shallbe deemed ever to have 
a right to claim for regularisation of his service on any ground whatsoever and the services 
of such person shall be liable to be terminated at any time without any notice and without 
assigning any reason thereof : 

Provided that in case of workmen falling within the scope of Section 25 - F of the 
Industrial Disputes Act, 1947 , one month s wages and such compensation as would be 
payable under the said Section shall be paid in case of termination of services ." 

In the case in hand this Court has already come to a conclusion that the second party 
having rendered continuous service for more than 240 days under the first party was entitled to the 
protection of Section 25 - F of the Act. Since the proviso to Section 73(B ) of the MunicipalAct, 1950 
also stipulates aboutcompliance of the aforesaid provision while effecting termination of service of 
a workman , the contention laid by the first party that such compliance was not necessary is not 
tenable . 
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8. In view of the discussions made above , the action of the first party is held to be in gross 
violation of the provisions of the Act. 

9. In the result , the question which now arises for consideration is as to what relief the 
second party is entitled to . In this connection , it would be appropriate to refer to a decision of the 
Hon ble Apex Court in the case of Senior Superintendent, Telegraph ( Traffic ), Bhopal Vrs. Santosh 
Kumar Seal and others , reported in AIR 2010 (SC ) 2140 wherein the Hon ble Apex Court in 
para . 14 of the Judgment have held as follows : 

" It would be , thus , seen that by a catena of decisions in recent time, this Court has clearly 
laid down that an order of retrenchment passed in violation of Section 25 - F although may be 
set aside but an award of reinstatement should not, however,be automatically passed . The 
award ofreinstatement with full back wages in a case where the workman has completed 
240 days of work in a year preceding the date of termination , particularly , daily wagers has 
not been found to be proper by this Court and instead compensation has been awarded . 
This Court has distinguished between a daily wager who does nothold a post and a permanent 
employee ." 

Admittedly, the second party was not a permanent employee of the first party . It is also an 
admitted fact that his engagement under the first party was on D.L.R. basis . In absence of any 
documentary evidence it is difficult to presume that such engagement of the second party was 
made following the due procedure . Hence , keeping in view the verdict of the Hon ble Apex Court , 
the status of the second party, his mode of induction into the employment and the duration of his 
employment, this Court is not inclined to grant the relief of reinstatement and back wages in his 
favour. However , his disengagementhaving been found to be in contravention of the provisions of 
the Act, he is entitled to some compensation . Taking into consideration the length of his employment 
under the firstparty a compensation of Rs. 20,000 (Rupees twenty thousand only ), in my considered 
view , would be the just and proper relief to be awarded in favour of the second party. Accordingly , 
the first party is directed to pay the aforesaid compensation to the second party within a period of 
one month of the date of publication of the Award in the Official Gazette or else the amount of 
compensation would carry a simple interest of 8 % per annum . 


The reference is disposed of accordingly . 
Dictated and corrected by me. 


S. K. SAHOO 

27-09-2014 

Presiding Officer 
Labour Court, Bhubaneswar 


S. K. SAHOO 

27-09-2014 

Presiding Officer 
Labour Court , Bhubaneswar 


By order of the Governor 


M.NAYAK 


Under- Secretary to Government 
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